Why it isn’t working
by Margo Trappenburg

The knee-jerk risk regulation theory
The civil servant had it all worked out. He had read reports by learned scholars
 and essays by judicious publicists.
 He had consulted counterparts abroad.
 He was a member of a project group which had held brainstorming sessions and exchanged views and findings. He concluded the following:
Unpleasant things happen from time to time.
A river dyke gives way. 
A baby at a day care centre gets caught between the cot bars and suffocates.

Four residents at a nursing home suffer from salmonella poisoning probably as a result of the chicken soup at lunch.
Dozens of people are infected with Legionnaires’ disease after visiting a flower exhibition.

At a hospital somewhere it is discovered that a drug addicted neurologist has been misdiagnosing for years.
Fire breaks out in a pub full of young people. Some lose their lives and others bear scars for life.
Gas escapes from a new underground CO2 storage reservoir. Fifteen children at a nearby primary school need hospital treatment for respiratory problems. 

And so on.
The incident receives wide newspaper coverage. Popular TV current affairs programmes  cover the story. The public vent their anger on various internet forums. Opposition members in parliament or the municipal council say they have always said that river dykes should be reinforced, that supervision of nursing homes and child care centres should be tightened, that fire prevention regulations required stricter enforcement, that we should pay more attention to water supplies of all buildings and institutions accessible to the public, and that CO2 should never have been stored underground. The relevant executive councillors, secretaries of state and ministers are pressed for answers. Some defend their policy by saying that things can always go wrong (‘You can’t make an omelette without breaking eggs’, ‘It’s unfortunate but there’s no such thing as one hundred percent safety’). But most politicians acquiesce. They promise to have new rules drawn up, to introduce stricter checks and to do all they can to prevent a repetition of the incident.
This is called knee-jerk risk regulation, says the civil servant.

After supervision schedules have been revised or new rules have been implemented, two things can happen. Either a new incident occurs regardless, which results in a call for even stricter regulation or enforcement, or no further incident takes place and people start to complain about the glut of rules. ‘Can’t they relax the ridiculous rules concerning the showers in the football club changing rooms? They’re always being closed off when the tests apparently show a risk of the legionella bacteria. Surely those young footballers shouldn’t be sent home unwashed after a game?’ ‘What a shame that nursing home residents are given only packet soup at lunch because the home made soup didn’t meet the strict hygiene regulations put in place after the salmonella incident.’ ‘You can’t expect staff at day care centres to sit next to sleeping children for hours. Surely a member of staff could check on them now and again and spend her time playing with the children who are awake?’.  
We know what to do about knee-jerk risk regulation, says the civil servant with an air of pride. There are no fewer than four different solutions which you can deploy one by one, or in succession, or in various combinations, or even all at the same time. 
The first solution is greater personal responsibility. Nanny states are a thing of the past. This is not what we aspire to be. Things can go wrong and the public should accept responsibility for the consequences.
The second solution is to adopt a more rational approach. It’s like this. There is no such thing as one hundred percent safety, simply because funds are needed for other things. Effort should really go into ways of maximising the effects of a given safety budget. How many lives could be saved if half that budget were to be earmarked for more inspection in health care? How many lives could be saved if the same amount went toward checking fire and safety regulations in the hotel and catering industry, sports clubs and theme parks? Or funding more police on the streets? Or modernising the railway infrastructure? All the options should be laid side by side and within a given budget we choose the one which produces the greatest safety yield.
The third solution is greater democracy. Safety policy is always a question of making choices and prioritising. The public needs to be involved in this. Would they like to see more roadside breathalyser checks? Or would they prefer stricter enforcement of fire regulations? Or more inspections of factories which produce pollutive substances? If the public is drawn into these discussions, people will more readily accept the choices and associated consequences. They were after all involved in the decision making.
The fourth solution is an unhurried, well-considered approach, says the civil servant somewhat apologetically. Before new rules are adopted, take time to inventorise all their disadvantages and weigh them up against the pros and cons of the status quo. Maybe not the most bold or spectacular step, but perhaps the most prudent.

And now to the final question, says the civil servant. We know how it works. We know what we need to do. So how come we still haven’t done it? Why aren’t we able to restrain the tendency toward knee-jerk risk regulation?

The present essay examines this question. Various elements of knee-jerk risk regulation and the presented solutions will be discussed. For this purpose I shall use six hypotheses. Two of these focus on the problem analysis and four hypotheses focus on the four presented solutions to knee-jerk risk regulation. 
Hypothesis 1: The public is not a big spoiled child
One of the basic principles behind knee-jerk risk regulation is that we, the public, tend to blame the government for every incident which occurs. This was neatly illustrated in a cartoon by Anton Dingeman in the Dutch newspaper Trouw: ‘Rain at the weekend? I won’t stand for that. I’m going to vote for the Party for Freedom.’ If we think a little further about this portrayal of today’s citizen, we soon see the exaggeration. Most people do not blame the government for rain on holiday, for their divorce, for a car breakdown, for their father’s drink problem or their son’s difficulties at school. In fact, when it comes to our health we increasingly tend to blame ourselves. Type 2 diabetes is strongly associated with overweight, and excess weight results from too much food and too little exercise. Coronary heart disease is often linked to smoking. As is lung cancer. Liver disease is linked to alcohol abuse. 
	Cancer
· Mum, Jorinde in class 6 has got cancer.

· Leukaemia. Yes, I know dear. Mr. Veldhuis sent all the parents an email.

· How do you get cancer?

· The doctors don’t really know. She was probably just very unlucky. I hope the doctors can make her better.
· They said at school that you can get cancer if you don’t talk about things that worry you.

· Who said that? Surely not your teacher?

· No, the children. Their parents said it.

· Illness is never your own fault dear. Certainly not if you’re young.
· And what if you smoke, or are too fat?
· Well, a bit. Lots of people are too fat, and they don’t all fall ill. The same goes for smokers. 


The traditional government task of crime prevention has also seen a shift toward people tending to blame themselves when things go wrong.
	Theft
· Your purse has been stolen? Where from?

· At work, from my office.
· Don’t you lock your door?
· Only if I’m going to be gone long. And when I go to lunch. But not just to go to the bathroom. 

· I can’t believe it happened within just a few minutes!
· Well, on the way I bumped into Steven and I stopped to chat about the situation in personnel.
· How could you be so silly and not go back and lock the door?

· Yes, I’ve said that to myself a dozen times. Well, I’m being punished. I have to block all my cards and renew all the subscriptions I had. So be nice to me!


If our car radio or navigation system is stolen from the car then it’s our own fault. We should have put them out of sight or taken them with us. If our mobile is stolen while playing football it’s our own fault. We should have put it in a locker, given it to the trainer or left it at home. You never know who’s wandering around. We should lock our office door at work, lock away our belongings at school, keep our purse at the bottom of the bag when shopping and secure the bicycle to a wall or post before leaving it. I remember the surprise of an Amsterdam colleague when I, not a big city girl, hung my coat on a hook outside the lecture room (‘On a hook?! In Amsterdam?!’). Many people do not see themselves as spoiled children who blame the parent (= government) at the drop of a hat, holding them ultimately responsible.
Hypothesis 2: Knee-jerk risk regulation is a product of our best characteristics and is therefore difficult to eliminate 
A further assumption is that knee-jerk risk regulation is generated by negative characteristics: an exaggerated craving for certainty and safety. A childish ‘no more incidents’ attitude. This assumption is debatable. One can also purport that knee-jerk risk regulation is one of our culture’s most valuable assets. 
In her recently published book, Nomad, Ayaan Hirsi Ali compares her own Islamic nomad  culture in which she grew up with the contrasting cultures in the United States and Western Europe. One of the most important differences she describes is the diverse attitudes toward all possible forms of misery and misfortune. The nomadic culture of the author’s Somali clans embraces a fatalistic view of misfortune. It is seen as Allah’s wish and is therefore accepted. Drought, heat, disease, hunger, poverty. A vast contrast to the culture in the Netherlands. We believe that hunger, disease, poverty and scarcity are natural or social problems which we, as a society, can solve. We construct dykes, build roads, organise health care, dig canals and create systems of social insurance. When an incident occurs for which we truly cannot blame ourselves (so, clearly, not divorce, stolen bicycles, lung cancer, or type 2 diabetes), our primary response is to act. We want to help, offer support to the victims and make sure it doesn’t happen again. For many people, simple resorting to tears or mourning is an inadequate response to excessive grief. They want to act and make atonement.

	The blind spot mirror
Writer, poet and psychotherapist Anna Enquist wrote the 2002 Dutch Book Week Gift. Shortly after its completion, on 3 Augustus 2001 her twenty-seven year old daughter, Margit, while cycling across Dam square in Amsterdam, was killed by a truck which was turning right. 
Enquist: Immediately after it happened I wrote to the mayor of Amsterdam asking why, as it was known that truck drivers couldn’t see properly without a blind spot mirror, there weren’t two sets of traffic lights; one for traffic going straight ahead and one for traffic turning right. In my opinion the municipality should do something about a situation like that.
Interviewer: Effective blind spot mirrors are available.
Enquist: Yes but they cost seventy euros and they think that’s too expensive. Even though half the cost is subsidised by the Ministry of Transport. But there are more costs involved. A truck would need to be off the road for a few hours while the mirror was fitted. And the driver would need some training.
Interviewer: The designer of the blind spot mirror came up with the idea after his thirteen-year old son died five years ago in a similar accident.
Enquist: Yes, I know. He wrote to me.
Interviewer: When such dreadful things happen in people’s lives, they often begin special groups or activities. As if trying to ensure that the accident wasn’t in vain.

Enquist: That’s actually what I’m doing. I keep trying to focus attention on the issue. Until something’s done, there’ll be parents going through what we did probably every week. When you think what devastation has been caused, not only within our own family but among my daughter’s friends. Such things could be prevented. Of course there are lots of things which can’t be prevented. When people get cancer or other diseases, and die….well, there’s nothing anyone can do. But something can be done about this, and yet no one does anything!
Pauline Sinnema, Interview with Anna Enquist, Het Parool, 9 May 2003 (edited fragment)




	Child Protection Board
On 30 April 2007, wayward teenager Pascal Keijzer was horribly murdered. During a drug deal, the murderer stabbed him in the neck with hedge cutters and together with a companion subsequently drove a car over the boy. 

Some two and half years later, the Child Protection Board paid the boy’s father, Jack Keijzer, a few thousand euros. Speaking at home in Hoogkarspel, Keijzer explains: ‘This money goes to help small children dying of aids and so gives some sort of meaning to Pascal’s death’. 
Officially, the money paid to Jack Keijzer was ‘to help fund his social  activities’. So no official compensation for the fact that social services should have helped Pascal before it was too late. 

Jack Keijzer: ‘But I see it as recognition of the fact that correct action wasn’t taken. I’d written to youth care services that Pascal was taking drugs, not going to school and had been threatened with murder. They reported it to the Child Protection Board. So I thought things would start happening.’

Three weeks went by before Keijzer got a letter of confirmation from the Child Protection Board. Keijzer ‘The letter said I’d soon be contacted about a protection investigation. I thought ‘soon’ meant soon. On 3 May I telephoned them and said they could close Pascal’s file because he was dead.’

Keijzer sighs: ‘It affected me badly. The Board should protect kids. Instead they left us to cope alone for seven weeks. We’ll never know if it would have made a difference, but they didn’t even try. I’m devastated.’
Maaike Ruepert, Child Protection Board pays thousands to father of murdered Pascal Keijzer (16), Algemeen Dagblad, 21 November 2009 (edited fragment)


It will be no easy feat to change our cultural reflex to want to ‘do’ something following a disaster or in times of sorrow (clearly a commendable response to which our culture owes a great deal) even if we choose to do so. What should happen instead? Fatalistic acceptance?
 The most logical alternative to a call for government intervention is the law courts where other people can be held accountable. This deflects knee-jerk risk regulation but begs the question as to whether an American-style claim culture is preferable. We are all familiar with the hilarious examples of American manufacturers protecting themselves against damage claims (‘Do not place your wet pet in the microwave’) and American doctors paying exorbitant insurance premiums to shield themselves against liability for medical errors.
Hypothesis 3: Government education is inconsistent
The first solution to knee-jerk risk regulation was greater responsibility for the individual. One may wonder, however, if this is what government really wants. Government has already shifted considerable responsibility to citizens in two policy areas: health care and crime prevention (see hypothesis 1). In both areas, citizens may weigh up their own risks. Personal choice in these matters, however, is governed by strict boundaries. Genuine personal responsibility seems not to be the intention.
Health care
People are free to choose whether they smoke, exercise or drink alcohol. Since 2006 they can even choose a health care package with varying degrees of luxury and contracted care, and opt for a level of own risk which suits them best. But if people subsequently assume full responsibility and decide not to have their teenage daughters vaccinated against cervical cancer, they are deemed to be going too far. In regard to vaccination issues, sensible people should listen to the experts (the government approved bodies): the Health Council, the Municipal Public Health Services or the National Institute for Public Health and Environment.
If a citizen with his or her own private health care package decides to have preventive annual MRI scans for fatty arteries or tumours, the government is decidedly unhappy. Even if a person were able to afford his own scan or the bill were footed by his private insurance company as part of a special package, problems still loom. Any further treatment resulting from the scan has to be carried out within the parameters of standard treatment and will take up the time of doctors, nurses and laboratory technicians who would otherwise be treating ‘real’ patients. And even if such treatments did not negatively impact the ‘real’ patients, an MRI craze would lead to a considerable increase in the national health care budget. Clearly, yet a further dismal prospect for government and good reason to set clear boundaries for personal responsibility within the field of health care.
Police and justice authorities
In the area of crime prevention, the public are fairly autonomous but again the message is double edged. People are expected to try and secure their homes against burglary, install peepholes in the front door and never leave their baggage unattended. It is not, however, the idea that women carry pepper spray in their handbags as a means of self protection during an evening out. Shop staff are not supposed to hide a baseball bat under the counter in case anyone decides to rob the till. The government is currently less inclined to object to citizens who go after criminals on their own and place incriminating films online, but it is very likely  that within a framework of personal responsibility, this is not what government has in mind.
It would seem prudent for the government to realise that a shift of responsibility to individual citizens would not be welcome if it were beset with inconsistencies.

	Responsible for your own safety
Expectations are high in regard to the Dutch ‘Burgernet’ (citizen network). This is a form of co-operation in which citizens and police are in direct contact. Individuals who register to participate are occasionally asked to operate as the eyes and ears of the police. 

The enthusiasm expressed by the police force and the country’s mayors is surprising given the modest effectiveness of the network. According to those involved, the real gain is the ‘soft result’. Involving citizens in their own safety increases the extent to which people feel safe as well as their satisfaction with the police. These conclusions were evident from a questionnaire completed by the network’s participants. 

Citizen participation has a downside, however. People sometimes go too far in their role as ‘crime busters’. In many cities, citizens independently carry out surveillance after being informed by the central control room about, for example, a missing child. They don’t hesitate to approach patrolling police officers and ask if any progress has been made. The officers still have to get used to the fact that passers-by may have been mobilised by the control room.
Citizens go a step further when they search for their stolen bicycle on http://marktplaats.nl and then arrange to meet the thief. ‘This is going too far’, says Inspector Teun Vet who is responsible for the citizen network in the province of Friesland’s police service. ‘Safety should remain of paramount importance.’ He warns, ‘Everyone who takes the law into their own hands is brought in for questioning’.
Minister of Justice, Hirsch Ballin, likes to make a distinction between citizen participation and citizen investigation. He fears that if everyone starts playing detective, legal requirements pertaining to investigations could be overlooked.

He gives examples of prior consent from the examining judge and the obligation of accurate reporting. Hirsch Ballin: ‘We don’t want to live in a police state, but certainly not in an amateur police state.’
Noël van Bemmel, Spreek eerst de dader aan en bel daarna de politie [First approach the offender and then phone the police] De Volkskrant, 21 April 2010 (edited fragment).


Hypothesis 4: A more rational approach won’t work because you can’t compare dissimilar risks
The second solution to the knee-jerk risk regulation problem was a more rational approach.
  We should not invest indiscriminately in preventive measures after every incident. It makes more sense to consider rationally and carefully how to achieve the greatest safety yield for the least amount of money. This solution hinges on the assumption that the public and government are capable of carrying out so-called interpersonal comparisons of utility. Which we are not. Not really.
Take this hypothetical example: a current affairs TV programme on the eve of municipal elections. The presenter holds up a bag of money (say one hundred thousand euros). The question is how that money should be spent. The presenter gives three possibilities. Firstly, it could go on extra lighting of an unsafe car park where two young women were raped the previous year. Secondly, the money could be spent on improving the ventilation at a primary school where the air quality is known to be lacking. Research shows that air quality at primary schools affects children’s concentration and learning ability. Thirdly, the money could be earmarked for salaries for two additional workers at the municipal cleaning services department who will be set to work in a deprived area. Research also shows that streets which are not kept clean gradually become less safe. Citizens and candidate councillors are then asked which option they would choose and why. There will almost certainly be citizens and politicians who dare make a choice which they could back up with argument, but their choice would not be based on common denominators. Citizens and politicians are not in the habit of expressing the risk of rape in units of utility, and subsequently translating the learning ability of the pupils in primary schools and safety in a deprived area into common units of utility. In such cases, citizens and politicians make a political choice: they say that the well-being of citizens in deprived areas is more important than the learning ability of the children, or vice versa. They regard safety on the streets as a basic, perhaps even the most important, task of the government, more so even than education, or vice versa. It is an illusion to think that political choices can be replaced by scientific and rational utility calculations.
Hypothesis 5: Greater democracy is by no means always the solution
The third solution was greater democracy. Allow civilians to see that not everything can be done at the same time, and let them make their own choices. Somewhat like the television programme described earlier; and where greater democracy might indeed be the answer. But in very many instances it will not be, as a result of villain’s logic and 'not in my back yard' problems. Here are examples of both.
How villain’s logic can thwart democratic decision making
Safety policy is often synonymous with enforcement policy. There are numerous rules in such areas as road safety, hygiene in the hotel and catering industry and in care institutions, fire prevention in public buildings, safety in public areas thanks to more policemen on the streets, safety in the home thanks to police surveillance, and so on and so forth. We can of course ask citizens what they find more important. We can hold a broad political and social debate which would result in the choice for one at the expense of the other. We would then be departing from the unsustainable idea that government can be everywhere at once and do everything at the same time, and rather make a well-founded decision which will enjoy public support and which we subsequently publish on the municipality’s website. And what would happen then?

I can see it now. The publican would be relieved that her premises weren’t going to be inspected that year for fire safety and would decide there was no hurry to replace the faulty oven. The chief officer at a nursing home would conclude that the cleaning schedule could be relaxed because the inspector would not be along that year. The motorist is delighted to hear an end to the quibbling about maximum speeds and says that fortunately they no longer do speed checks in his area. And the burglar takes advantage of reduced police surveillance in certain neighbourhoods.
Prioritising may be a necessary part of enforcement but it is inadvisable to carry out the process in a democratic ‘public’ manner as it will play into the hands of potential offenders. 
So who should be involved in democratic decision making?

In many other cases, safety policy is linked to choices for locations. For example, within any democratic body (the Dutch Lower House, the Provincial Council, the municipal council), a decision is taken that there should be more nature reserves in the Netherlands. That same democratic body then stipulates the precise location, say the village of Nederhorst den Berg. Polder land is to be converted into a marshland nature reserve. Village residents have been told by experts of the considerable risk of subsidence of their properties when land is submerged under water and are understandably angry and concerned. In this context, what would be meant by democratic decision making? Would the village residents have a right of veto? Do the residents of Barendrecht have a right of veto in regard to the underground storage of CO2 because the storage site is to be underneath their homes?
A right of veto sounds generous and democratic but it should be taken into account that many a plan will not see the light of day as people will understandably not want it in their own backyard. (‘Let the minister store the CO2 underneath her own house if she thinks it’s such a safe idea! Or the boss at Shell!’) Even if full compensation were offered, people would still object. Repairs to subsided properties cannot be calculated only in monetary terms but also in time and energy. Damage to health involves more than medical bills. Permanent respiratory problems cannot be compensated with higher sums of money. And if such democratic decision making takes place at a higher level (municipality, provincial or central government  who have taken account of interest groups in Nederhorst den Berg and Barendrecht), the question remains as to whether the process is fair and democratic for the residents who run the risks. 

	Living in a swamp

The thousand or so inhabitants of the Horstermeer polder say they are nothing but a toy to public managers, conservationists and spatial planners. For fifteen years there has been talk of submerging the one-hundred-and-fifty-year old oval-shaped polder at Nederhorst den Berg to create a marshland nature reserve. The people still don’t know if it will happen. 
Village residents recently carried out a ‘coup’ and annexed themselves as a republic from the municipality of Wijde Meren and the rest of the Netherlands. They put up barriers and shelters. The republican flag bearing the words ‘Stop abusing the polder’ is flying from most houses.
The protesters are afraid that once land has been submerged, their houses are going to subside due to seepage water. Mr Leon Smits, chairman of the residents’ association: ‘Our homes are built at the deepest point of the polder because a sandbank is located there. As the volume of seepage water starts to increase this sand will get wet and be washed away.’

The province of North Holland, the Natuurmonumenten conservation organisation and the Amstel, Gooi and Vecht waterboard want to turn about half of the 600 hectare polder into a marshland nature reserve. This involves raising the water level which should prevent the surrounding nature reserves from drying out further. The marshes are to strengthen the wetland habitats within the National Ecological Network. The plans for the Horstermeer polder are also designed to limit the effects of excessive rainfall. 
The province of North Holland says the inhabitants shouldn’t worry. According to a spokesperson: ‘We’ve been preparing for two years. And besides, work can be stopped if problems arise’.
Krijn Jan Provoost, director of the North Holland and Utrecht division of the Natuurmonumenten conservation organisation, speaks of an exciting plan in which the interests of many parties including inhabitants, farmers and conservationists have been taken into account. ‘I’m convinced any adverse effects for the inhabitants will be minimal. After a few years they’ll probably begin to enjoy the area. That’s what usually happens.’
The protesters find this hard to believe. They usher visitors to a thirty hectare area which was submerged under water some ten years previously as a trial and is now an area of reed beds. Leon Smits: ‘This is wilderness. All that grows here is lots and lots of hogweed.’

Two weeks ago, Rob Meerhof, provincial councillor of North Holland and member of the Dutch Labour Party, who is responsible for the project, visited the polder and wrote on his internet blog about a ‘fruitful discussion’ with the inhabitants. He wrote further: ‘A group of knowledgeable people who feel akin to the polder. We’ve agreed to meet up regularly.’
Arjen Schreuder, Staatsgreep en wachthuisjes tegen ‘groene leugen’; 
Provincie, Natuurmonumenten en waterschap willen van 300 hectare Horstermeerpolder natte natuur maken, [Arjen Schreuder, Coup and shelters against ‘a green lie’; the province, Natuurmonument conservation organisation and waterboard want to turn 300 hectares of the Hostermeer polder into marshland] NRC Handelsblad, 9 March 2010 (edited fragment)



Hypothesis 6: Unhurried, well-considered approach is advisable
We are left with the fourth solution. After an incident has occurred, time should be taken to consider what has happened. Measures should not immediately be taken, neither should policy be immediately defined nor supervision stepped up. It should be remembered that any change in policy is accompanied by pros and cons and the negative effects should be examined carefully. What are the consequences of stricter hygiene requirements in a care institution? The chance of residents and patients sustaining bacterial infections is reduced, which is clearly an advantage. But what about the downside? Will freeze dried food be introduced on a large scale? Will residents still be able to help out in the kitchen if they want to? Will management decide to contract all catering services to specialist firms resulting in less flexibility and fewer opportunities for social activities?
Stricter safety regulations often lead to greater bureaucracy; perhaps not the most desirable spinoff given the administrative burden currently experienced by the public, institutions and businesses. This would be a negative consequence of stricter safety requirements which deserves serious consideration. New policies or stricter enforcement almost always costs money. A new policy thus generally results in increased burden on the public. This disadvantage should be given much consideration.
Solution number four may not be bold, hot or particularly spectacular. In fact it might even be accused of suffering from an image problem. Solution number four offers nevertheless the greatest potential to change the phenomenon of the knee-jerk risk regulation.
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